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International Center for Not-for-Profit Law (ICNL) thanks noncommercial organizations of the Kyrgyz Republic for the trust and inquiry for preparation analysis of the suggested by Kyrgyz Republic’s Ombudsman amendments and additions to the Law of Kyrgyz Republic “On noncommercial organizations”
 (further referred to as «Law»). By the opinion of Ombudsman, current Law does not clearly determine the purposes and tasks of NCO activity in Kyrgyz Republic.   Furthermore, Ombudsman suggests prohibiting foreign financing of the NCO activity in “political purposes”. 

Ministry of justice of Kyrgyz Republic after considering Ombudsman’s suggestions indicated in its conclusion that “suggestions of Kyrgyz Republic’s Ombudsman do not bear appropriate normative burden and do not provide additional normative content” and found their adoption as inexpedient. 

Anxiety of nongovernmental organizations of Kyrgyz Republic is quite understandable, taking into account that initiative on insertion of amendments and additions into the Law, adoption of which would considerably limit the rights of NCOs and citizens on freedom of association and self-expression, comes from Ombudsman, which is obliged to protect lawful rights and interests of the citizens, not to limit them.  That sort of or analogous suggestions, no matter by whom they were initiated, contradicts to international law and best international practice, regulating the activity of civil society organizations.  

The present documents is aimed at analyzing of the suggested by Ombudsman amendments and additions to the Law for their conformity with the norms of international law and best international practice. 

Below are considered the main problems, concerned with the suggested amendments and additions to the Law.  In the beginning there is a proposed formulation given of the amendment to the Law, then there is provided an analysis for its conformity with international law. 
Analysis of the suggested amendments 

1. Limitation of the purposes of NCO creation. 

Ombudsman offered to add a new norm of the following content to the article 4 of the Law of Kyrgyz Republic “On noncommercial organizations”. 

«NCO can be created for the achievement of social, charitable, cultural, scientific purposes, for the purpose of protection citizens’ health, development of physical training and sport, raising among citizens feelings of patriotism and national identity, development of the mental, legal and political culture, protection of rights, freedoms and interests of the human and citizen, solving disputes and conflicts, rendering legal assistance, as well as in other purposes, directed on achievement of public goods». 

Analysis:

The suggested norm constricts the purposes of NCO creation and contradicts to International Covenant on civil and political rights, ratified by Kyrgyz Republic
. Article 22 of the International Covenant on civil and political rights determines that: 

«1.Each person has the right to freedom of association with others, including right to create professional unions and join them for protection of own interests.

2. There are no limitations on using this rights, excluding those, provided by the law and which are necessary in democratic society in the interests of state or public safety, public order, protection of health and morality of the population or protection of rights and freedoms of other persons».

According to the Article 22 of the International Covenant on civil and political rights and other sources of international law
, freedom of association – is a right of citizens. Right to create NCO for achievement of common purposes is recognized by international legislation as right to free association.
   This rights is not a subject for limitation, with the exception of cases, provided by law and when it is necessary for democratic society with the purpose of ensuring national and public safety, public order, protection of health and moral principles of the peoples, as well as for protection their rights and freedoms. 

In accordance with the article 2 of the Law of Kyrgyz Republic “On noncommercial organizations”, 

«Noncommercial organization – is a voluntarily, self-governed organization, established by physical individuals and (or) legal entities on the basis of commonness of their interests for realization of mental or other nonmaterial needs in the interests of its members and (or) whole society, for which making profit is not a main purpose of activity, and the received profit is not distributed between members, founders and officials.»

Determination of the purposes of NC creation in Kyrgyz republic totally corresponds to the principles of international law and best international practice, therefore ICNL considers that there is no necessity in amending the Law.  
2. Limitations on creation and activity of noncommercial organizations, financed from abroad.

Ombudsman suggested to add article 4 of the Law of Kyrgyz Republic “On noncommercial organizations” with the norm of the following content:

«Prohibited the creation and operation of foreign NCOs, including their representative offices and branches, as well as NCOs, financed by foreign countries, foreign political problems, legal entities and physical individuals of foreign countries, which pursue political aims and cause damage to the constitutional regime, state national security».

Analysis:

At present, legislation of the Kyrgyz Republic contains a number of norms, providing prohibition on foreign financing of the activity of separate forms of NCOs in political purposes.  In the article 8 of the Constitution of Kyrgyz Republic there are norms fixed, saying that:            

«In Kyrgyz Republic are not allowed:

· Activity of foreign political parties, public and religious organizations, their representative offices and branches, pursuing political purposes;

· Creation and activity of political parties, public associations, religious and other organizations, causing damage to the constitutional regime, state and national security».

In the part 2 of article 161 of the Civil code of Kyrgyz Republic there is a norm fixed, that:

«Prohibited the financing of political parties, public associations, pursuing political purpose, and professional unions by foreign legal entities and citizens, foreign states and international organizations».


However, in the above-mentioned legal acts is not given a definition to the notion “political purposes”. In this situation the notion “political purposes” can be interpreted in different ways. In the wide sense the word  «politics» means – state affairs (or common affairs). In this case, notion “political purposes” can include not only “purposes of coming to the power”, but also such purposes as “development of democracy”, “fight against poverty”, “fight for honest elections” and many others. 

In all countries with the established democratic traditions, NCOs can receive foreign funds and use them for various activities, including such as promoting legal reforms, opposing state policy by different issues, participating as observers during election or assisting the country in elaboration of the policy in various spheres etc.  Separate limitations in the matters of foreign financing take place in respect of narrow groups of organizations (for example, political parties) and in respect of clearly defined types of activity (for instance, financing of election campaigns in support of candidates in state bodies).       

Practice of the application of legislation in Kyrgyzstan also followed the democratic way, corresponding to the best international practice: state does not put obstacles for NCO to be engaged in various activities, on the contrary it promotes such activities.  

Most likely, when the Constitution and Civil Code of Kyrgyz Republic were under adoption, the legislator put into the notion “political purposes” only narrow meaning, namely such as –  “purposes of coming to the power”. Any wide interpretation of the notion “political purposes” and application in practice of the prohibition on financing NCO activity from abroad conflicts with international law and international best practice.

In order to avoid wide interpretation of the notion “political purposes” and possible potential disputes in the future it is advisable to replace this notion in the above-mentioned laws for more clear, simple notion, for example – “purposes of coming to the power”.  

Suggested by Ombudsman norm also contains the notion “political purposes”, but does not propose its definition. In this connection, ICNL considers that inclusion of this norm into the Law is undesirable. 

Conclusion 
ICNL agrees with the conclusions of the Ministry of justice of the Kyrgyz Republic and considers the suggested by Kyrgyz Republic’s Ombudsman amendments for the Law of Kyrgyz Republic “On noncommercial organizations” as inexpedient.  

ICNL is grateful for the rendered opportunity to present its remarks regarding the suggested amendments for the Law of Kyrgyz Republic “On noncommercial organizations” and hopes to continue cooperation in the future. 
� The present analysis was prepared in the frames of the Program “Civil Society Initiative Support”, realized under financing of USAID. 





� Copy of analytical note of the Ministry of justice was provided to the NGO representatives on March 9, 2006, at the meeting of representatives of Ministry of justice, NGOs and Ombudsman’s staff. 





� Kyrgyz Republic joined the International Covenant on civil and political rights (New-York, 1966) on October 7, 1994. 


� Universal declarations of human rights (Article 20) (1948), European Convention on protection of human rights and main freedoms (article 11) (1950), as well as International Covenant on civil and political rights (Article 22) (1966) contain almost the same provisions. 


� See «Sidiropulos vs. Government of Greece», 4 ECPHR 500 (1998)
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